DTH REPORT

THE DTH
IMBROGLIO

The DTH sector has had a fair share of
bottlenecks in the course of the rollout of its
services in India.

ISSUES RAISED BY DTH OPERATORS IN INDIA

The'DTH Guiddines' prescribed alicensefeeof 10%
of the Gross Revenue before the DTH Amendments 2020.
Accordingly, till March 2021, the DTH operators were
required to pay an annual licensefee of an amount equivalent
to 10% of GR without making any deductions. However, it
has been seen that the DTH operators have been making
some or the other deductions under different income heads
and arriving at afigurecalled “ Licensefee payable GR” and
paid 10% of that “Licensefee payable GR”.

After theamendment was notified on 30th December
2020 which cameinto effect from
1st April 2021, the licensees are
required to pay license fee
quarterly as 8% of AGR (April
2021 onwards) to MIB. TRAI has
examined the Form-D29
submitted by the operators to
MIB for the last five years. The
analysis revealed that the DTH

operators are deducting taxes 1elecom Regulatory Authority of India

(1S/1S0 9001-2008 Certified Organisation)

and some of the income heads
fromGRtoarriveat “ Net revenue
on which License Feeis computed”.
From the Form-D29, it has been seen that the DTH
operators have been carrying out the deductions differently
asper their own understanding and business model without
following any common accounting principle. Some of the
various heads of income being deducted are “ Content cost
charges paid to broadcasters’, “Installation charges”,
“Miscellaneous income”, “Interest/dividend”, “Rent
received”, “Others’, “ Activation Revenue”, “ Commission
to distributors & dealers’, “Broadcasting fees paid to
variouschannel providers’, “ Sales of CPES& accessories’,
“Teleport services’, “apart of DTH subscription income”,
“Leaserentals’, “ Other operating income”, “Interest from
investments’, “Liabilities written back” and the taxes paid
on various income heads.

It has been learnt recently that MIB has requested
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Comptroller and Auditor General (CAG) of Indiato conduct
an audit of the DTH service providers on payment of the
license fee and the discrepancies arising in the revenue
calculations.

LITIGATIONS BY DTH OPERATORS

The issue of computation of license fee and the
constitutional validity of ‘DTH Guidelines', has been
heard in various courts of Indiaand pending since 2009.
The DTH operators have been challenging the
correctness and computation of the license fee levied by
the Union of India. A petition was filed by one of the
DTH operators (Sun Direct) before Telecom Disputes
Settlement & Appellate Tribunal
(TDSAT) against Union of Indiavide
petition No. 92 (C) of 2009. This
petition is regarding the
determination of gross revenue for
the purpose of the license fee payable
by the Company as per the terms of
its License agreement entered into
with MIB. The year-wise sequence
of events since then has been briefly
mentioned in the Table 1.

Thesaid transfer petitionshave
been allowed by the Supreme Court
(SC) on 23.09.2019 and the mattershave
been numbered as:

TC(C) No. 70/2019titled as“M/s Sun Direct TV Pvt
Ltd v Union of India”’

TC (C) No. 71/2019 titled as “Dish TV IndiaLtd v
Unionof India’ (earlier Videocon D2H Limited v Union
of India)

TC(C) No. 72/2019titled as“Bharti TelemediaPvt Ltd
v Union of India& Ors’

Thematter iscurrently pending in the Supreme Court.
Fromtheinformation available on thewebsite of theHon'ble
SC, it is seen that the above-mentioned cases were |ast
heard on 08th December 2022. The Hon’ ble Supreme Court
has permitted the Respondents to file counter affidavit
within four weeks. The above-mentioned cases are pending
for final hearing.

Thedetails of theWrit petitionsfiled at variousHigh
Courts and the contentions raised are as follows:

a WHP(C) No. 38271 of 2015 tilted as “M/s Bharti
TelemediaPvt. Ltd. VsUnion of India& Ors’ filed
before the Hon’ble Kerala High Court at
Ernakulam: Thedisputein the matter iswith regard
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Table1: Sequenceof eventsin thecourt matters

S.No.| Date Event

1 24.04.2000 | SunDirect filed petition against Union of India(Uol) before TDSAT.

2 2805.2010 | TDSAT allowed the petition and provided for payment of license fee on AGR basiswith certain
exclusion of non-licensed activities.

3 17.09.2014 | Uol filed an appeal in Hon’ ble Supreme Court of Indiaagainst TDSAT decision.

The Hon'ble SC disposed of the appeal filed by the Uol by referring the matter back to the
TDSAT for fresh adjudication.

4, 19.10.2015 | Sun Direct filed Writ Petition before Hon’ble HC of Kerala assailing the clause 3.1.1 of the
licensing agreement.

5. 20.10.2015 | TheHC of Keralaat Ernakulam passed an interim order allowing the prayer of petitioner in WP(C)
No. 31856 of 2015 titled M/s Sun Direct TV (P) Ltd vsUal.

6. 29.10.2015 | Another similar WP(C) No. 33021/2015 wasfiled by Videocon D2h at HC of Keralaat Ernakulam.

7. 29102015 | TheHC of Keradaat Ernakulamin WP(C) No. 33021 of 2015 titled M/sVideocond2h Ltd. vs. Uol
and others passed interim order alowing the prayer of the petitioner to continue to pay the
license fee as they have been paying since the date of grant of license and not to take any
coercive steps against the petitioner.

8 16.12.2015 | Another similar WP (C) No. 38271/2015 titled as M/sBharti TelemediaPvt. Ltd. vsUol hasbeen
filed before the High Court (HC) of Keralaat Ernakulam.

9. 17122015 | TheHC of Keralain WP(C) No. 38271 of 2015 titled M/s Bharti TelemediaPvt Ltd. vs. Uol and
others passed interim order for three months allowing the prayer of the petitioner to continueto
pay the license fee as they have been paying since the date of grant of license and not to take
any coercive steps against the petitioner.

10. 18022016 | TheHC of Keralain WP(C) No. 38271 of 2015 titled M/sBharti TelemediaPvt Ltd. vs. Union of
Indiaand others extended interim order until further ordersallowing the prayer of the petitioner
to continue to pay the license fee asthey have been paying since the date of grant of license and
not to take any coercive steps against the petitioner.

11 11.01.2018 Hon'ble TDSAT on 11.01.2018 ordered that the hearing of broadcasting petitions of DTH operators
is adjourned sine die and be resumed on mentioning by either of the parties after the validity of
relevant articles and other related issues decided by the High Courts.

12 05032018 | M/sTata Sky Ltd. (now Tata Play Ltd.) hasfiled a Transfer Petition (Civil) No. 463-466/2018
before Hon' ble SC seeking transfer of all above-mentioned casesto Hon' ble HC of Delhi.

13 09.03.2018 Hon' ble SC of Indiahas disposed of the Transfer Petition with adirection to Union of India, to
filereply inthewrit petition within the next two months and al so requested the concerned High
Courts to decide the cases as far as possible within six months.

14. 30.10.2018 | Counter Affidavit filed by MIB in all the pending Writ Petitions but no progress has been made.

15. 04.07.2019 MIB filed the Transfer Petitionin Hon'ble SC of India.
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to the power of Licensor (MIB) allegedly for bringing
the revenue earned from non-licensed activities for
the purpose of charging license fee under Section 4
of the Indian Telegraph Act,1885. The petitioner has
alleged that powers of Union of India (MIB) for
charging license fee under Section 4 of the Indian
Telegraph Act, 1885 islimited only to revenue earned
from licensed activities and has sought therelief to
set aside clause 3.1.1 to the License Agreement as
it is ultra-vires, Section 4 of the India Telegraph
Act.

WP(C) No. 33021 of 2015tilted as" Videocon D2H
Limited VsUnion of India& Ors’ filed beforethe
Hon'ble Kerala High Court at Ernakulam: The
issueinvolved in the present matter issimilar to the
WP(C) No. 38271 of 2015 tilted as “M/s Bharti
TelemediaPvt. Ltd. VsUnion of India& Ors” filed
beforethe Hon' ble KeralaHigh Court at Ernakulam.
The petitioner has, inter alia, challenged the clauses
3.1, 3.1.1 & 3.1.2 read with Form-D of the ‘DTH
Guidelines' as allegedly the same requires the
petitioner licensee to pay licensee fee on revenue
generated from the activities other than the licenses
activities.

WP(C) No. 31856 of 2015 tilted as “ Sun Direct
TV PrivateLimited VsUnion of India& Ors’ filed
before the Hon'ble Kerala High Court at
Ernakulam: Vide the Writ Petition, the petitioner
has prayed that the payment of license fee should
be levied only on the licensed activities, and that
MIB should not take any coercive steps till the
disposal of Writ Petition. In this WP, Tata Sky has
also filed an Impleadment Application (1A) vialA
No. 13416 of 2018.

OWP No. 1502 of 2015titled as“Dish TV IndiaLtd
Vs Ministry of Information and Broadcasting,
Government of India & Others’ filed before the
Hon’bleHigh Court of Jammu & Kashmir at Jammu:
Theissueinvolved in the present matter is similar to
the WP(C) No. 38271 of 2015 tilted as “M/s Bharti
Telemedia Pvt. Ltd Vs Union of India & Ors’ filed
before the Hon' ble KeralaHigh Court at Ernakulam.
The petitioner has, inter alia, challenged the clause
3.1/3.1.1 of the DTH license as allegedly these are
illegal to the extent that it includes revenue generated
from non-licensed activities and pass-through
expenses.
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e. TP (C) No. 2305-2308 of 2019 filed by Ministry of
Information and Broadcasting beforetheHon' ble
SupremeCourt of India: Transfer Petition TP(C) No.
2305-2308 of 2019 filed by MIB for thetransfer of the
matters pending before the Hon'ble High Court of
Kerala to the Hon' ble Supreme Court of India was
allowed by the Hon' ble Supreme Court.

CHANGES BROUGHT IN BY AMENDED
REGULATORY FRAMEWORK OF 2017

Thedigitization of TV distribution servicesbeganin
2011 with the Cable Television Networks (Regulation)
Amendment Act. The countrywide deployment of digital
addressable system (DAS) got
completedinMarch 2017. Inview
of anticipated completion of DAS
implementation, TRAI undertook
a comprehensive review of the
regulatory framework of theentire
sector in 2016. After extensive
consultation process, on 3rd
March 2017, the Authority
notified:

@ The Telecommunication
(Broadcasting and Cable)
Services (Eighth) (Addressable Systems) Tariff Order,
2017 (the“ Tariff Order”);

The Telecommunication (Broadcasting and Cable)
Services Interconnection (Addressable Systems)
Regulations, 2017 (the “Interconnection
Regulations’);

The Telecommunication (Broadcasting and Cable)
Services Standards of Quality of Service and
Consumer Protection (Addressable Systems)
Regulations, 2017 (the“ QoS Regulations”).

These combined constitute the new regulatory
framework for the Broadcasting and Cable sector. The
framework however cameinto effect on 29th December 2018
after satisfying legal pronouncement. The new regime seeks
to ensure transparency, non-discrimination, non-exclusivity
for al stakeholdersin the value chain. Certain amendments
were also carried out in the framework on 1st January 2020
and 22nd November 2022.

One of the hallmarks of the new framework isthat it
providesfor greater transparency at every level of thevalue
chain. The new regulations have brought in alevel playing
field between all DPOs, be it cable operators or DTH
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operators, making the entire process of channel selection
by the customer and the interconnection agreements
between the operators and broadcasters completely
transparent.

Presently, the agreements of the broadcasters and
the DTH operators are based on Reference | nterconnection
Offer (RIO) of the broadcasters and DTH operator as
distributor. RIO is a document published by a service
provider specifying terms and conditions on which the
other service provider may seek interconnection with such
service provider.

The current regulatory regime has in-built checks
and balances to ensure transparency in their operations. It
prescribesthe parameters of the Conditional Access System
(CAS) and the Subscriber Management System (SMS)
required to be maintained by the distribution platform
operators. The subscriber number of each of the channels
isderived from the SM S and isreported to the broadcasters
by the distributors. The broadcasters have theright to audit
the SMS and CAS of the distributors to check the veracity
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Fig. 1: Provisioning of channelsunder new regulatory framework
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A-La-
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Consumers can select from any of the above or a combination of the above
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Option 3: DPO
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31 SATELLITE & CABLETV

FEBRUARY 2023



DTH REPORT

of the numbers reported to them by the distributors. TRAI
regulations also contain provisions on reporting of numbers
related to subscriber base, channel/bouquet subscription
etc.

TRAI hasalso prescribed standardized audit process
of systems of DPOs by independent agencies and an Audit
Manual has been released by TRAI on 08th November 2019.
These measures may ensure that DPO can't now under-
report subscribers or revenue.

Thisframework to alarge extent has redrawn and
altered the structure of value chain, in terms of
transparency in provisioning of channels and the
commercial relationships among the stakeholders. Inthe
new framework, the broadcasters decide the MRP of their
pay channels on a-la-carte basis for the subscribers.
They also form bouquets of their pay channels and
declare the MRP of such bouquets payable by a
subscriber. DPOsin turn, offer these a-1a-carte channels
and bouquets formed by broadcasters either at
broadcaster declared MRP or at some discount on
MRP. Subscribers make their choice of channels or
bouquets.

Distributors too can form bouquets from the
bouquet of channels made by one or more broadcasters
and/or a-la-carte channels and offer it to the subscribers.
Thedistributors declare Distributor Retail Price (DRP) of
DPO bouquets and a-1a-carte channels. Such DRP hasto
be less than or equal to the MRP as per provisions of the
framework. DPOs collect the subscription charges from
the subscribers which include television channel price,
cost of carriage in form of Network Capacity Fee (NCF)
and applicable GST. DPOs charge NCF from subscribers
for availing a distribution network capacity. Currently,
the maximum ceiling for NCF is prescribed at Rs 130 for
receiving 200 SD channelsand Rs 160 for receiving more
than 200 SD channels. The DPOs are also mandated to
provide all the channels notified by Central Government
to be mandatorily provided to all the subscribers, and all
such channels shall be in addition to the number of
channelswhich asubscriber iseligibleto get for the NCF
paid. Figure 1 depictsthe provisioning of channelsunder
the new regulatory framework.

It is pertinent to mention that distributors can also
offer their own content, i.e., their own channels termed
asplatform services (PS) channels, exclusively available
to its subscribers, however there is a limit prescribed,
that such channelswould be amaximum of 5% of itstotal
channel carrying capacity of the distributor. The
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advertisement and the subscription revenue earned on
the platform services channels entirely belongs to the
DPOs.

MIB initsreference hasrequested TRAI to examine
the issue of exclusion of non-licensed activities from
the definition of Gross revenue in respect of DTH
License fee asin case of recent amendments carried out
by DoT and/or identify any other base for levy of the
license fee and accordingly, to provide the format of Form-
D in DTH sector as per GR/AGR criteria. However, the
income heads that may be considered as exclusion and
the mechanism to ensure that the revenue excluded
reflect true value, without compromising the revenue
streams that entail payment of license fee require
examination. A sample Form-D’ with possible income
heads forming GR has been annexed for reference of
stakeholders.

DIFFERENCE IN REVENUE COMPONENTS IN
TELECOM & BROADCASTING SECTOR

The DTH operators are demanding to align the
license fee and the definition of AGR to that of the UL
Agreement of DoT. Thisdemand israised in view of the
fact that the DTH licenses are al so granted under section
4 of the Indian Telegraph Act, 1885 asin case of telecom
licenses. Having said that, it is important to mention
here that telecom and broadcasting services are not
strictly comparable. In telecom, thereisa* pass-through”
component which altogether carries adifferent meaning.
One set of telecom service licensees is being exempted
to pay license fee on their pass-through component, and
that pass-through amount becomes part of the AGR of
another telecom service licensee and the license fee is
paid thereon. In other words, pass through is allowed on
such revenues which a licensee pay to other licensee,
who in turn pays the license fee on those revenues. Say
for instance, in the access service authorization,
the revenue components treated as ‘pass-through’
include:

¢ the PSTN/PLMN/GMPCS related Call charges
(Access Charges) actually paid to other eligible/
entitled Telecommunication service providerswithin
Indig;

€ roaming revenues passed on to other eligible/entitled
telecom service providers and;

These charges are, however, added to the revenue
of that other telecom service provider, on which they are
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liableto pay licensefee. Thisavoidsthe payment of double
license fee on the same revenue.

Therecommendations on ‘ Definition of Revenue
Base (AGR) for the Reckoning of License Fee and
Spectrum Usage Charges’ were issued by TRAI on 6th
January 2015. However, the AGR matter of telecom
sector at that time was sub-judice. The Supreme
Court (SC) in the Civil Appeal Nos. 63286399 of
2015 titled Union of India vs Association of Unified
Telecom Service Providers of India (AUSPI) relating to
Telecom side AGR matter delivered its judgement on 24th
October 2019. In the said judgement, it was mainly held
that:

a) interest and dividend earned from the licensing and
non-licensing activities, have to form part of gross
revenue for determination of license fee.

b) all discounts and commissions allowed on
international roaming, and to distributors on sale
of prepaid vouchers, trade discounts, subscribers'
discounts, and volume rebates form part of
grossrevenue for the purpose of payment of license
fee.

¢) thegainsfrom foreign exchange fluctuations should
be added without any net off against the losses,
these should be on accrual basis and must
be accounted for as it forms part of the gross
revenue.

d) on revenue from gains from sales of shares, every
amount which is more than the book value of the
current asset comes to licensee company, has to be
considered for calculation of gross revenue without
netting off.

e) the amount of negative balance of prepaid customer
isapart of revenue.

f) an entry concerning nonrefundable deposits from
subscribers hasto be included in the statement of the
gross revenue.

g) theinsurance claim over and above the book valueis
considered as revenue and not the val ue of the capital
asset asthereisan inflow of cash received and it has
to form part of the gross revenue.

In the broadcasting sector, the matter of pass-
through of content charges and other deductions being
claimed by the DTH operatorsis sub-judice and the decision
of the Supreme Court isawaited. B
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